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Successful Separations

Presented by:
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You r Pres enter:
Ann M arie M alino,SPH R

• N ationalCertificationthroughtheHum anR esources
CertificationInstitute(HR CI)asaS eniorP rofessional
inHum anR esources(S P HR )

• 25 yearsofpracticalHR m anagem entandcorporate
trainingexperience

• Form erP residentofS ociety ofHum anR esource
M anagem ent(S HR M )– S anDiegoChapter

• InstructorforHR andm anagem entcourses

• Investigatorforharassm entand discrim ination
com plaints
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Content dis claim er

• T heinform ationpresentedisgeneralinnatureandisintended
topresentanoverview ofem ploym entpractices. T hew ritten
andverbalcontentsofthepresentationarenotintendedto
constituteconsultingand/oradviceandnoclientrelationship
isestablishedbetw eenthepresenterandattendees.
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Ses s ion Ob jectiv es

A ssistyou to:

• U nderstandem ploym entrelationships

• Identify theem ploym entlaw sthataffect
term ination

• R ecognizelegitim atereasonsforterm inating
em ployees

• P reventw rongfuldischargeand discrim ination
law suits
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Em p loy m entRelations hip s

• Em ploym entcontracts

• Agreem entthatform allyoutlinesthe
detailsofem ploym ent.U sually used
only fortopexecutives.

• Em ploym ent-at-w ill

• Com m on-law doctrinestatingthat
em ployershavetherighttohire,fire,
dem ote,orprom otew hom everthey
choose,unlessthereisalaw or
contracttothecontrary.

• P sychologicalcontract

• T heunw rittenexpectationsem ployees
andem ployershaveaboutthenature
oftheirw orkrelationships.
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LegalLim itations on Term ination
• CivilR ightsActof1964

• FairL aborS tandardsAct

• N ationalL aborR elationsAct

• O ccupationalS afety andHealthAct

• AgeDiscrim inationinEm ploym ent
Act

• W histleblow ersP rotectionActof
1989

• Em ployeeR etirem entIncom e
S ecurity Act

• R ehabilitationActof1973 and
Am ericansw ithDisabilitiesActof
1990
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Poor Perform ance

•You havetherighttoterm inate
forpoorperform ance,BU T :

• Exhaustotherpossibilities
beforeresortingto
term ination

 DO CU M EN T ,DO CU M EN T ,
DO CU M EN T !
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Ins u b ordination
•You m ustbeabletoprovethat:

• T heem ployeeunderstoodw hatw as
expected

• T heexpectationw asn'tillegal

• T heexpectationw asim portant

• T heem ployeew asrequired to
com ply

• T heinsubordinationw asintentional

 A lso:

 Focusonthem ostseriousoffenses

 Consideralternativesbefore
term ination

 DO CU M EN T ,DO CU M EN T ,
DO CU M EN T !

Heffernan Consulting | 1350 Carlback Ave, Ste. 200 | Walnut Creek, CA 94596 | Ph: 800-234-6787 | www.heffins.com

Poor Attendance and Tardines s

• M akesureem ployees
understandattendance
policiesandprocedures

• Distinguishbetw een
excusedandunexcused
absences

• Interpretandapply the
rulesreasonably andfairly

 DO CU M EN T ,DO CU M EN T ,
DO CU M EN T !
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Attendance and Tardines s :
LegalCons iderations

• Fam ily andM edical
L eaveAct

• T itleVII

• Am ericansw ith
DisabilitiesAct

• W orkers’
com pensationlaw s

• CA P aidS ickL eave
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Other v iolations ofCom p any
Policy

• S tandardsof
conduct

• AbusiveConduct
(Bullying)

• Dresscode

• Harassm ent

• Etc… .
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Violations ofCom p any Policy

• M akesureem ployeesunderstandcom pany policies

• Includeareview ofkey policiesduringnew em ployeeorientation

• Com m unicateexpectationsclearly

• Describepossibleconsequencesofviolations

 DO CU M EN T ,DO CU M EN T ,DO CU M EN T !

• Apply appropriateconsequences
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Breaking the Law

•Besuretoaskquestions
likethese:

• Didtheillegalactivity take
placeatw orkoroutsideof
w ork?

• Hastheem ployeebeen
convictedofthecrim e?

• Isthecrim erelatedtothe
job?
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Dis hones ty

• Dishonestbehaviorm ustbe
w orkrelated

• M akesureyou havesolid
evidence

• Haveem ployeessignacode
ofethics
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Threats to
W orkp lace Safety
•You m ay beabletofireanem ployeefor:

• Drugand alcoholpolicy violations

• R ecklessbehavior

• T hreatsand intim idation

• DO CU M EN T ,DO CU M EN T ,DO CU M EN T !
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Threats to
W orkp lace Safety (cont.)

•You CA N N O T fireanem ployeefor:

• S eekinghelpfordrugaddictionoralcoholism

• Com plainingaboutsafety issues

• Cooperatingw ithO S HA inspectors

• R efusingtoperform adangerousjobthatputs
safety atrisk
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Lay offs -RIF

• W hatisthebusinessreasonfor
thelayofforreductioninforce?

• Giveeffectivenotice

• Com ply w iththeW AR N Actif
applicable
http://w w w.edd.ca.gov/jobs_and_training/layoff_serv
ices_w arn.htm

• M akesurew orkersreceivepay
andbenefitstow hichthey’re
entitled

• Considertim ingofnotification

• Addresstheim pactonthe
rem ainingem ployees
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• At-w illorem ploym entcontract?

• L engthofem ploym ent?

• T im einjob?

• P rotectedclassstatus?

• ViolationofP ublicP olicy?
• Co-em ployerrelationship?
• O bligationunderW AR N ?

Before Term ination CON SIDER:
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• Isthejobbeingreplaced?

• History ofcom plaintsfrom em ployee?

• W ho,how andw henhasthecom pany respondedto
em ployeecom plaints?

• Doestheperceptionofhostilew orkenvironm ent
exist?

• W illthiscom easasurprisetotheem ployee?

• DidIDO CU M EN T ,DO CU M EN T ,DO CU M EN T ?

• Doesa“ papertrail” existandw ouldthatbebeneficial
ordetrim ental?

Before Term ination ASK:
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The “Pap er Trail”

• Em ployeem ustspendatleast80% oftheirtim eengagedin
“ exem ptduties”

• Categoriesofexem ption

• P rofessional,adm inistrative,professionalandcom puter-related
professional
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Criteria for Ev alu ating Fairnes s
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• Em ploym entattorney consultation?

• S everance?

• S eparationagreem ent?

• Finalpay (w hatm ustbeincluded)?

• Bonuspayoutpendingordue?

• Benefitcontinuance?

• O utplacem entassistance?

Term ination Decis ions



15

Heffernan Consulting | 1350 Carlback Ave, Ste. 200 | Walnut Creek, CA 94596 | Ph: 800-234-6787 | www.heffins.comHeffernan Consulting | 1350 Carlback Ave, Ste. 200 | Walnut Creek, CA 94596 | Ph: 800-234-6787 | www.heffgroup.comHeffernan Consulting | 1350 Carlback Ave, Ste. 200 | Walnut Creek, CA 94596 | Ph: 800-234-6787 | www.heffgroup.com

Term ination-Ris k As s es s m ent

• W orkplaceviolence

• S ecurity -IT

• P ossession/returnofcom pany assets&
property

• Confidentiality andproprietary agreem ents

• Com pany responsetoinquiriesabout
em ployee

• Com pany reputation
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FinalOb s erv ations
• T hinkcarefully before

decidingtoterm inate

• Consultw ithlegalcounsel

• M ovequickly oncethe
decisionism ade

• Fireem ployeesinprivate

• HaveanHR specialistatthe
m eeting,ifnecessary

• HR conductanexitinterview,
ifappropriate

• Com m unicateinternally
(em ployees)andexternally
(custom ers)
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Thank y ou !


