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Quick disclaimer

We have made every attempt to ensure the accuracy and reliability of the information provided in
this presentation. Itis current as of February 8, 2022; however, changes with COVID legislation is

ongoing.




- WINSTON CHURCHILL




Agenda

Quick legal update and penalties

Why Cal/OSHA may inspect your workplace
Format for Cal/OSHA inspections

Appeals, citations, and criminal enforcement
Strategies for best outcomes

Q&A and wrap up (one takeaway)

15 second survey

Resources and links




CORONAVIRUS

McDonald's Cited for Workplace Retaliation Related to
Reporting Unsafe Conditions During Pandemic
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By City News Service - Published February 17, 2021 - Updated on February 18, 2021 at
8:30 am
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California's labor commissioner Wednesday announced citations totaling
nearly $126,000 against a California McDonald's franchisee...




McDonald’'s employees protest

Workers criticize pay, unsafe conditions

By JULIE DRAKE Valley Press Staff Writer Jan 6, 2022 Updated jan 8, 2022 %0

According to a statement... cooks and cashiers
from the restaurant plan to file a formal
complaint with Cal/OSHA, and the LA County
Department of Public Health to highlight their
concerns.

Workers allege that the ventilation fan has been
broken for 4 weeks, causing headaches, coughing
and sore throats.

“There’s too many anomalies that are here,” said
- Jane Doe, who has worked at the store for more
L | o o S T— than a decade. “There’s too many items that don’t
work here.”




Polling question

Tells us a little about yourself




Quick legal update

January 1, 2022 (SB 606 implements two major changes, and...)
= Enterprise-wide violation (applies to multi-location operations)
=  Same penalty provisions as "willful" or "repeat" violation
= Egregious violation (willfully and egregiously violated a Cal/OSHA rule) “Kitchen Sink” Violation
*  Made noreasonable effort to eliminate the known violation
*  Fatalities, catastrophe, or large number of injuries or illnesses
*  Persistently high rates of worker injuries or illnesses
= Extensive history of prior violations of this part
* Intentionally disregarded health and safety responsibilities
=  Conduct, taken as a whole, amounts to clear bad faith in the performance of their duties under this part

*  The employer has committed a large number of violations so as to undermine significantly the effectiveness of any safety and health program

January 14, 2022: New California Emergency Temporary Standard

January 15, 2022: Increase in citations




Penalties

Serious Violations
*  Penalty minimum: $1,036 per violation [ Penalty maximum: $14,502 per violation
Other-Than-Serious Violations

*  Penalty minimum: $0 / Penalty maximum: $14,502 per violation

Willful or Repeated Violations

*  Penalty minimum: $10,360 per violation / Penalty maximum: $145,027 per violation @
Violation of Posting Requirements

*  Penalty minimum: $0 / Penalty maximum: $14,502 per violation

Failure-to-Abate Violations

*  Penalty minimum: N/A / Penalty maximum: $14,502 per day unabated beyond the abatement date (generally limited to 30 days maximum)
Enterprise-wide violation (applies to multi-location operations)

*=  Same penalty provisions as "willful" or "repeat" violation

Egregious violation (willfully and egregiously violated a Cal/OSHA rule) “Kitchen Sink” Violation

https://www.osha.gov/memos/2022-01-13/2022-annual-adjustments-osha-civil-penalties



https://www.osha.gov/memos/2022-01-13/2022-annual-adjustments-osha-civil-penalties

Polling question

How would you rate your Cal/OSHA-regulatory knowledge




srate of Californj,

Selected for inspection fj

e jon®
Partment of Industrial Relatl®

Complaint (by employee and others)
Programmed inspections including targeted industry
Fatality or catastrophic incident (death, injury [including COVID], or illness)

Imminent danger

** Referral inspection

** No advance notice of inspection




Consider the following (in the event of an inspection)

Cal/OSHA credentials

Delay admittance if possible (until appropriate personnel are present)

Reasonable time for inspection

** Search warrants (be careful not to wave your rights)




Inspection format

Opening Conference

Inspection

Closing Conference

- e < 4




Opening Conference

Compliance officer will review the inspection procedure/may explain scope of investigation

= Ask what type of inspection

=  Plan for this

May review company health and safety records

= (Couldinclude a document request follow up

= Policies, training and related records are important!

* In 2022 and beyond it’s critical that each individual store has a unique safety program!




Inspection

Compliance officer may
= Take notes and photographs

= Draw diagrams

= Conduct private interviews with an employer, owner, operator, agent or employee

= Obtain environmental samples

Employer does have a right to have an employer representative accompany the inspector
during the inspection and interviews with supervisors. THIS IS AN IMPORTANT RIGHT!




Closing Conference

Immediately after the inspection
Summary of inspection and potential violations
Cal/OSHA should

= Provide information on contesting citations, penalties or desired abatement

= Explain the employer’s responsibility to post citations and notify Cal/OSHA of abatement violations
May request a follow-up inspection

Opportunity to ascertain as much information as possible

Present defenses (if appropriate)




Appealing citations D\PPEA‘A

Generally recommended to “appeal” all citations

IMPORTANT

Request Informal Conference (within 10 working days of receipt of citation)

File an Appeal (within 15 working days of receipt of citation)




Posting citations

Citations posted at or near violation/condition for 3 working days (or until the unsafe
condition is abated), whichever is longer

(N




Criminal enforcement

May recommend criminal sanctions (because of serious injuries or death)

= Local district attorney could pursue some criminal penalty against the employer

= (Criminal sanctions can include monetary fines and imprisonment in a county jail or state prison.




SAN JOSE

spotlight

Politics Business llousing Education [IHealth Community Inveslig:

Silicon Valley lawmakers advance bill to
L4 - "y o .. ¥ b U "7 > L4 ,‘ > L4 L "
improve fast-food working conditions State assembly voted 43-13 on 1/20/22 for AB

; 3 \yEli Wolfe 257, the Fast Food Accountability and Standards
- Recovery Act (FAST).

Create a state-appointed council to create
standards for the fast-food industry, ranging from
working conditions to wages. It would also make
corporations jointly liable with their franchisees to
comply with the law.

“Locally, a worker filed a complaint with Cal/OSHA
alleging her employer failed to protect her from heat
illness—a common problem in restaurants and other
Pass ..,..m ' industries such as agriculture.”

| WS TIRE .oy 16257 |




Preparing for the visit

Designate team/walk-around representative in advance
= Be familiar with operations, equipment, safety procedures, and documentation
Know your rights including potential for liability and Cal/OSHA’s purpose (not here to help)

Company representative should answer truthfully, but refrain from additional info or
admission of a violation

Pay attention to Cal/OSHA concerns and interest. Company representative is “eyes and ears”




TEAM PREP

Preparing your team/representative

OSHA's purpose -- to gather evidence of violations - they have not come to "help"

Everything said by managers during a walk-around can potentially be evidence of a violation. There are
no “off-the-record” conversations with Cal/OSHA

Team members should answer questions truthfully, but avoid volunteering unnecessary information

Facts, not guesses or opinions

Avoid admissions - such as agreeing that a condition is a violation
Concept of "plain view*
= Even though the scope of an inspection may be limited, citations for violations in "plain view"

= Team members must be aware of the scope of the inspection and limit inspectors to these areas as
much as possible to minimize "plain view" citations




TEAM PREP

Preparing your team/representative

Cal/OSHA basics

= Obligation to comply with standards and general duty clause
= Employer’s right to accompany Cal/OSHA onsite

= Right to take side-by-side photographs and samples

Control of information flow

= Documents given to Cal/OSHA by representative only

= [Interviews are scheduled through representative




Polling question

Do you feel confident in your team to effectively handle a Cal/OSHA visit?




- =
Reasonable protocols SN |

Most Compliance officers will agree to the following protocols as “reasonable”

Document requests must be in writing and submitted to a single management representative

Compliance officers must be accompanied at all times by management representatives

Brief, 2-3 minute conversations with employees

Entitled to have a management representative present for all interviews of managers (not employees)

Do not permit managers and supervisors to sign statements prepared by the compliance officer or "sign off”
Do not allow interviews of supervisors to be tape-recorded or videotaped.

Advance notice of industrial hygiene sampling will be required

Photographs and video taken by OSHA must be reviewed for trade secret/business confidential information




Important concepts - FAQ

Should legal counsel assist in the inspection?

What are best practices of photographs, videotaping, and sampling?

How should we respond to requests for documents?




Important concepts - FAQ

How are non-supervisors interviewed? What’s allowed?
= (Canemployee refuse to meet with Cal/OSHA?

= What should employee know about the process?

Can management be present during employee interviews?

Am | allowed to debrief with employees after their meeting with Cal/OSHA? What can | ask?




Important concepts - FAQ

Can management participate in supervisor or manager interviews?

Can Cal/OSHA request a demonstrations of work or processes?

Can Cal/OSHA shut down my operation?




Questions?

One takeaway from today’s
session (chat or question box)

15 second survey




Resources and links

Alliant/Aspen Team

Opening and closing conference documentation sheet
https://www.dir.ca.gov/DOSHPol/CalOSHA 1A-Open_Closing Sheet.pdf

Document request
https://www.dir.ca.gov/DOSHPol/Document Request1AY_072308.pdf

Cal/OSHA inspection procedures

https://www.dir.ca.gov/DOSHPol/P&pc-1A.pdf



https://www.dir.ca.gov/DOSHPol/CalOSHA_1A-Open_Closing_Sheet.pdf
https://www.dir.ca.gov/DOSHPol/Document_Request1AY_072308.pdf
https://www.dir.ca.gov/DOSHPol/P&pc-1A.pdf
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